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	Living Trusts for 
Probate Avoidance


	   If your estate will be worth over $100,000 when you die, look into establishing a Living Trust to help your family avoid the time and expense of court-supervised probate.
What is probate?
     Probate is the court process following a person’s death to prove authenticity of the will, appoint someone to handle the affairs (pay bills and taxes), and identify, inventory and distribute the assets.
What is a Living Trust?
     A Living Trust is a legal document prepared while you are alive that establishes an artificial person with the authority to own property. It names a trustee to be in charge of the trust and outlines your desires as to the distribution of the trust property. Then you transfer title of your property to the trust. Usually, you name yourself as trustee, with a successor trustee named to take charge both in the event of your death and in case you become incapacitated. 
     How does a Living Trust help me avoid probate?
     If you own property in your sole name when you die, your estate will need to be probated. However, with a Living Trust, you do not own the property, the Trust does. 
Can I tear up my Will if I have a Living Trust?

     No. A will provides a plan for any property that doesn’t make it into your trust (i.e., if you do not have time to add new property to your trust before you die).
	
	Is there another way?

     Some people try to avoid probate by adding their children’s names to the house title, stocks, bank accounts, etc. The joint ownership will, indeed, avoid probate court, but it causes other problems. For example, if you have joint ownership of your home with your children and you sell your home while you are alive, your children will have to pay capital gains tax on a portion of the sales proceeds. Additionally, you cannot sell your home unless any children on the deed agree to the sale and sign the deed transferring the home to the new owner. Even if the house is not sold until after your death, the children on the deed may still end up paying a substantial tax on the capital gain from the sale. 
Are there financial benefits to a Living Trust?

     Yes. Besides avoiding the cost of probate administration, the IRS “forgives” all capital gains on the sale of property when your property is held in trust and later distributed pursuant to the terms of the trust.
Who does a Living Trust benefit?

     A Living Trust mostly benefits your family after your death. However, a Living Trust will also help you and your family while you are alive, if you become incapacitated. In this case, the terms of Living Trust allow your successor trustee to step in immediately and make sure bills are paid and the property is managed properly—without the need for a conservator to be appointed by the court.
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