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	Collecting 
Accounts 
Receivable


	One of the most challenging issues facing small to medium-sized businesses in this economy is the efficient collection of accounts receivable. Typically, most businesses exchange purchase orders and/or an invoice, which creates an obligation to make payment upon receipt of products or services. However, once those products or services have left the hands of the seller, the seller simply relies upon the good faith of the buyer to make payment in due course. Given the tightening lending practices in the banking industry, businesses are finding it harder to stay afloat and, as a result, their suppliers are finding it more difficult to collect on those invoices.

Following is a list of recommendations we suggest clients consider in this difficult business climate:

Effective Purchase Order and/or Acceptance of Purchase Order Terms and Conditions.

One of the best ways businesses can protect themselves is to have a strong Purchase Order or Acceptance of Purchase Order that contain terms and conditions favorable to the seller. For example, the forms exchanged between the buyer and the seller should specifically indicate that the seller is claiming a security interest in the assets of the buyer in the broadest extent possible. That security interest should necessarily include the products being provided from the seller to the buyer, along with any other assets of the buyer that industry practices permit. The document should also include a right for the seller to collect its attorney fees in the event that enforcement of the terms and conditions becomes necessary. Please contact one of our law firm’s business attorneys to help you establish an appropriate purchase order document to protect your interests and at the same time be practical from an industry business perspective.
 the seller can take a lien against, then the buyer should be asked and required to provide the seller with not only a personal guarantee, but also a lien against personal assets. The lien, in order to be perfected, depends upon the type of asset being offered up for security purposes, so we recommend clients contact us to make sure the lien is properly established.
Preferential Payments.

Under the federal bankruptcy code a payment made to a supplier or other seller by the buyer within the 90 day timeframe before the buyer filed for bankruptcy protection can be deemed to be preferential treatment—in other words, the seller got money other creditors didn’t get. In those circumstances, the seller can actually be required by the trustee in bankruptcy to repay the amount to the bank trustee even though the seller was legitimately entitled to that payment. Accordingly, if clients have any reason to believe that their buyer is teeter-tottering on bankruptcy, clients should check with us to make sure that any payments from the buyer are structured in such a way as to avoid or at least reduce the risk of being deemed to be a preferential treatment payment.

Construction and Other Liens.

Residential contractors and those in the tool and die and other technical industries, may have specific lien rights that are available to a seller or supplier. If effectively implemented, these lien rights can increase the seller’s or contractor’s chance of payment. For example, under the Michigan Construction Lien Act, the contractor or subcontractor can file a lien against the real estate in which they are providing improvements in order to make sure that the real estate is not sold without the improvement being paid for. In the past, many contractors have chosen to deal more informally and have chosen not to file construction liens. Since there are specific time frames in which those liens have to be filed and 

	
	Promissory Note.

If the account receivable is overdue, it is advisable for the seller to contact the buyer and have them reduce the obligation to a Promissory Note. The Promissory Note is an absolute promise to pay so it cuts off many of the contract defenses the buyer may otherwise apply, such as arguing that the goods were not sufficient or that the quality of services provided did not meet applicable standards. The Promissory Note should include an appropriate interest rate, payment terms, and the right to collect attorney fees.

Security Interests.

In order to provide further guarantee of payment it is advisable for the Promissory Note to be bound by a security interest in some or all of the assets of the buyer. This would require the buyer to sign an additional security agreement, which would in turn allow the seller to file a uniform commercial code financing statement with the state in which the buyer’s business is located. A security interest in assets also moves the seller up in the line of who gets paid if the buyer ultimately files for bankruptcy. 

Personal Guarantees.

If the principal owners of the buyer’s business will provide a personal guarantee of the Promissory Note, this would also provide additional security for the seller’s ultimate payment.

Lien Against Personal Assets.

If the buyer’s principal has specific assets such as a car, classic automobile, boat, cottage, residence or other tangible assets that 

recorded it is imperative that those in the construction industry and manufacturing industries understand their lien rights so they can decide whether or not it is appropriate in each circumstance whether or not to file the lien.
Litigation.

If all else fails, a seller has the right to file litigation for collection of the outstanding debt. In some circumstances an injunction can be obtained to actually prevent the buyer from committing fraud on its creditors. This further enhances the seller’s chances of getting paid.

Recommendations.

In these tough economic times it is no longer good enough for businesses to just assume they will get paid under standard invoicing practices. Rather, each business should review its accounts receivable practices to make sure it is implementing the most efficient practices to increase the likelihood of getting paid if problems do ensue with buyers. In short, an ounce of prevention is worth a pound of cure.

(
The information provided in this Client Alert is general in nature. Since every circumstance is unique, we recommend that you contact us to discuss how your accounts receivable practices may directly impact you and your business.
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